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exchange switch, alongside its voice mail platform in

Rochester "in an attempt to charge reciprocal compensation fiyy
incoming traffic and to obtain the lion's share of access b
revenues for incoming toll calls.”* Frontier disputes the.
premise that society benefits from CLECs reducing rates to
18Ps, contending that any such benefit is simply a poorly
thought through, unnecessary, and anti-competitive subsidy.

Relief from this situation is warranted, Frontier
continues, because reciprocal compensaticon makes sense only
where, 1in its absence, the originating LEC would receive "
compensation for the call and the terminating LEC would noc;ﬁfﬁ
and where the costs borne by both LECs are nearly equal. i
Internet traffic, it argues, does not meet these coanditions,.;’
inasmuch as most of it originates from flat rate residentialE?
subscribers who pay no additional charges for their calls twﬁﬂ
iSPs. Meanwhile, even in the absence of reciprocal ”.
compensaticn, the CLEC receives incremental revenues from ll%f
ISP customer, while the ILEC i3 required not only to pay
reciprocal compensation but to incur substantial expenses Emmﬂﬁ
the Internet traffic it carries.®® (CPB responds that thesa'?’
costs, attributable to the demands imposed by Frontier's owm*E 
customers, are irrelevant to the proper level of reciprocal 1
compensation.)

Bell Atlantic-New York presents similar arguments.
It cites statements, drawn from CLEC web sites and submitted‘;-
in Bell Atlantic-New York's comments in the Chatline -f‘
Froceeding, to the effect that many CLECs seek customers Wlfh}‘
convergent traffic "simply for the purpose of collecting '

 Frontier's Initial Brief, p. 4, n. 11.

 Frontier observes that the party actually responsible for :#:
the costs is the ISP, which charges its end users for its | °
services and, in some 3situations, receives from tha CLEC &4 -
portion of the reciprocal compensation revenues received Iy .
the CLEC on its account. Frontier suggests that 1SPs A
should, in fact, be regarded as carriers who, rather than .-
receiving compensation from ILECs, should be obligated to N
ray carrier access charges. Lo
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intercarrier compensation payments from incumbent LECS.
indeed, 1in many cases intercarrier compensation has become il

orincipal line of business for such carriers."?

Noting that @
during the first quarter of 1399, the aggregate measured
traffic flow from Bell Atlanti¢-New York to CLECS was more

than ten times greater than the flow in the reverse
direction, '’ Bell Atlantic-New York contends that the markeil ..
1s being shaped by regulation, that ILECs are being forced ot
finance their competitors, and that customers are injured |
because CLECs are discouraged from becoming the kind of fuLl_f
service providers who will bring the benefits of true g
competition. i
Bell Atlantic-New York goes on to describe the FCC‘@?
symmetry and functional equivalence principles for reciproca i’
compensation, and it argues that though the FCC ISP Ruling
permits states to apply those requirements to ISP traffic, ihi 
does not require them to. It points as well to the Frameworwf
Qrder and urges us to reaffirm and apply the Framework Order‘@
principles of universal service {which Bell Atlantic-New Yorw{
sees as favoring "intercarrier compensation rules that . .
provided incentives for provision of a broad range of servicwﬁ
to a wide variety of customers®');
ITLEC's rate levels should apply to the CLEC ags well, the
guestion being which rate applies under which circumstances);l

symmetry (meaning that the

functional equivalence, defined as "the ability to terminate
calls to all customers served by a carriler's unique, stand
alone network by delivery to a single point of
interconnection®®”); and efficient interconnection (requiring,
as a further condition of charging tandem rates, that CLECs
"provide the incumbent appropriate interconnacticon ocptions

** Bell Atlantic-New York's Initial Brief, p. 1.
W, 96, lgS-1l6s.
* Bell Atlantic-New York's Initial Brief, p. 15.

® Framework Order, p. 6, n. 1, cited at Bell Atlantic-New
York's Initial Brief, p. 16, n. 40,
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within their network that would allow the incumbent access o

more efficient connections"?’

}. Bell Atlantic-New York adds’ -
that the symmetry principle, as we and the FCC have adOpted”£ '
it, makes actual CLEC costs irrelevant. .
As discussed in more detail in connection with itﬁj 
specific proposals, Bell Atlantic-New York maintains that tﬂm
termination of cenvergent traffic enjoys efficiencies that-éwﬁ,
unavailable when meore broadly dispersed traffic is terminatmﬂf,

The CLECs respond that these claims are unsubstantiated.

Ine CLECs' Pesitions
Although the CLECs' briefs vary in their treatment

©f the issues, several common themes may be identified. Thi@\:
section is organized around these themes, :

1. The Significance of
Carrying Convergent Traffic

AT&T, among others, argues that traffic imbalances = .
say nething about the proper level of reciprocal compensatici
and that reciprocal compensation, in fact, contemplates |
traffic impbalances, without which the simpler bill~and-keep
system could have been adopted. It contends as well that Ball"

Atlantic-New York overlooks other traffic imbalances that rusi'.
in its favor, such as its termination of 2.7 times as many L
minutes of wireless traffic as CLECs terminate for it. Mid@gw‘
Hudson/Northland and MCI, among others, note that it was Ehe.
ILECs that, over the CLECs' objection, faveored creation of e
reciprocal compensation mechaniam; these parties urge that th@]
ILECs be required to accept the consequences of their tactios
and not be bailled out now that their bet has gone sour. '
Looking to the genesis of the traffic imbalance

rather than its implications, several CLECs, such as CTSI 34
al., attribute the tendency of some CLECs to seek convergent
traffic customers to Bell Atlantic-New York's continued E

’ Framework Ordez, p. 6, cited at Bell Atlantic-New York's
Initial Brief, p. 16.
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imposition of barriers to more broad-based market entry.

CTST et al. assert that

If Bell Atlantic effectively denies access
te loops, and it is cost-prohibitive for
the entrant to deploy them, serwving
customers that reguire fewer loops is
clearly rational business behavior. If
Bell Atlantic provides wcefully inadequate
operations support systems that make large-
scale ordering and provisioning completely
unreliable, providing services that are
less dependent on effective 0SS interfaces
is also logical. 1If Bell Atlantic neglects
A market segment by failing to offer
collocation arrangements that customers in
that market segment want, providing those
collocation arrangements is one way to
compete. And if Bell Atlantic makes it
extremely difficult to transition a
customer from Bell Atlantic to a CLEC,
targeting customers that are establishing
businesses is also logiecal. 1In all of
these cases, ISPs are excellent customers
for CLECs.*®

CPB responds that reciprocal compensation rates should be
cost-based regardless of who pays whom.

Some CLECs broaden this point, asserting that
pursuing niche markets is not merely a reactlion to barriers
erected by ILECs but is a proper strategy for entering the _
market, elther enroute to becoming a full-service provider o
as an inherently reascnable business plan in itself. Mid-
Hudson/Northland, TRA, and others urge ug to aveid making
changes that would undermine the expectations of small,
inncovative carriers who had relied in good faith on the .
existing regulatory structure to provide them revenue streamwg
from niche markets--and especially not to do-so in order to-
protect ILEC monopolists from the conseguences of their own -
mistakes in favoring reciprocal compensation. (Bell Atlantic-
New York challenges the premise of reliance, asserting that
CLECs recognized the possibility that the existing rules miqhﬁ,

 CTSI et al.'s Initial Brief, pp. 10-11.
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change; for that reason, among others, it sees no need for

transitlon perlcd before new arrangements are introduced.) |
o Mid-Hudson/Nerthland add that the sharing by CLECH
of revenues with ISP customers (which Bell Atlantic-New York'.
cites as evidence that reciprocal compensation revenues that o
were improperly above cost) is nothing more than the sharimgm.
of cost savings wWith end user customers, in a manner
conceptually the same as an ILEC's attracting a prospectiva:'“.
customer with an individual case basis pricing arrangement
substantially below the tariffed price. Since the
beneficiaries of the practice are end users, Mid- B
Hudson/Northland suggest, the practice should be encouraged,
not discouraged,?®?

Reinforcing the propriety of pursuing of niche
markets, MCIW, the Cable Association, and others assert thaﬁ
Bell Atlantic-New York itself does so, citing its recent
introduction of Internet Protocol Routing Service (IPRS) to
attract ISP customers. The Cable Association notes that the
service was introduced following ocur denial of Bell AtlantLC#,
New York's request for immediate relief from reciprocal 'w
compensation cbligations relating to ISP-bound traffic: and'yk‘
suggests that granting the request, which the Cable |
Asscciation characterizes as one for protection from
competitive forces, would have vitiated Bell Atlantic-New
York's incentive to introduce the new service. In response,
Bell Atlantic-New York denies that IPRS was a reaction to out
decision, arguing it could never have been planned and
introduced that quickly. More broadly, it objects to the
premise that it should be encouraged to compete to retain itﬁ:‘
customers by being required to subsidize its competitors. l

In contrast to the CLECs who emphasize the prcpri&ﬂf,
of pursuing niche markets, others point to the distinctions f
among CLECs, some of which are, or aspire to be, full servingl
providers. They urge us to do nothing in this proceeding thm%ﬁ

*® Mid-Hudson/Northland's Initial Brief, p. 17.
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woulcd interfere with their ability to function in that
¢cdapacity. Without suggesting that a focus on ISP or
convergent traffic is lnherently abusive, they argue that
CLECs that may be found to be abusing the exlsting regulatoﬁwf

structure should pe pursued separately, in a manner that dok s

not protect the ILECs from competition by full servige,

facilities-based providers. CTSI et al., for example, Cit&f@ﬁ'

testimony that they have rot limited themselves to high volim

convergent traffic customers, and they object to a one-sizes-

fits-all approach.”®

The point is emphasized by Time Warner and
Lightpath. Lightpath contends that it serves a diverse
customer base and points to the blended reciprocal
compensation rate in its interconnection agreement with Beli
Atlantic-New York, which permits it to receive reciprocal
compensation based on end-office rates for traffic terminatﬁﬁ_f
via end-office trunks and on tandem rates for traffic :

terminated via tandem trunks.>® It charges that Bell Atlantimm‘

New York's effort to seek broad changes in existing recipro&sl
compensation arrangements rather than pursuing the few CLECa gf"
who allegedly abuse the system represents an effort to use rﬂw
regulatory system to undermine competitive carriers in the wum_7
area where they have succeeded in eroding Bell Atlantic-New '

52

York's market share. It asks us "to maintain the status que~

-especially with respect to full-service, facilities-based
carriers. 3

Time Warner, meanwhile, urges recognition of the
variatien in CLECs' business plans and operating networks,
asserting that "responsible CLECs, those that design their

networks and their points of interconnection . . . based on

» ¢TST et al.'s Initial Brief, p. 21.
‘' Lightpath's Initial Brief, p. 16.

* Ibid., pp- 5-6. The Cable Association argues to similar
effect. (Cable Association's Initial Brief, p. 4.

"} Lightpatn's Reply Brief, p. 3.
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sound engineering principles for the flow of both originatinri
and terminating traffic, have built their networks to serve EY
bread range of local telephone customers."” It adds that "huﬁ
ILECs have offered no evidence to dispute the fact that o
responsible CLECs have built out, and continue to augment,
their networks as necessary to handle actual and anticipateﬂ‘;
two-way traffic volumes among providers."*® Recognizing thiﬁri
degree of variation among CLECs, and attempting to provide B
incentives for CLECs to build out their networks, Time Warn&uﬁi
cffers its own proposed modification, described in detail o
below, to the existing reciprocal compensation scheme.

Bell Atlantic-New York responds that there is no :
basis for distinguishing among CLECs in this way and that iw$ *
proposals are intended not to punish vice or reward virtue bﬁﬁ*
only to reflect the fact that it costs less to deliver "“.
cenvergent traffic than te deliver traffic to numerous, widaiy”
dispersed customers. It therefore would apply its proposals.
to the convergent traffic carried by FSPs as well as to nichﬁ:;
players. :

%
[

* Time Warner's Initial Brief, p. 4, footnotes omitted.

** Ibid., p. 5.
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2. Relationship between
Traffic Ratios and Costs

Many CLECs assert that the ILECs have shown no
relationship bétween the type of traffic carried and the couis
incurred to terminate it; they insist that "a minute is a
minute," regardless of the type of traffic being carried.®
CompTel, for example, c¢itegs Bell Atlantic-New York's witnesﬁfﬂ,
confirmation that it uses the same network facilities for #1%'
types of traffic, and e-Spire/Intermedia note the witness's }'
statement that network components are not related to traffif ?7
imbalances.®’ Bell Atlantic-New York disputes these
characterizations of its witness's testimony, contending,
among other things, that the use of similar facilities, i
referred to by the witness, does not mean the facilities arg:
identical.™ s

MCIW similarly contends that Bell Atlantic-New Yorl
failed to show that CLECs' costs are lower thanm ILECs® becauﬁ&s
they provide service to ¢onvergent customers; it cites its éwn
witness's statement that L

virtually all of the CLECs in this case
provided informati¢on that, in aggregate,
demonstrates that ISP traffic is being
routed through the same interconnection,
transport, and circuit switching egquipment
that all other traffic is being routed .
pver. [Bell Atlantic¢-New York] provided
similar testimony stating that, to the
extent that it could identify ISPs
separately from other end users, calls to
those ISPs are also being reouted through
the same interconnection, transport, and
switching equipment and facilities as any
other type of end user call.”

* TRA's Initial Brief, pp. 3-4.

" CompTel's Initial Brief, p. 4, citing Tr. 296, 307, 308;
e-Spire/Intermedia's Initial Brief, pp. 6-7, citing
Tr. 297-298.

** Bell Atlantic-New York's Reply Brief, p. 15, n. 30.

2 rr. 722, cited in MCIW's Initial Brief, p. 4.
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CTSI et al. cite im particular what they characterize as Bs;}
Atlantic-New York's te@stimony that the length of the loop hma
nothing to do with the carrier's terminating costs.® |
Lightpath, apparently distinguishing full-service CLECs frwm:g
others, states that "despite extensive testimony filed by b@ﬁn
incumbent and competitive carriers, no evidence has been |
presentad to demonstrate that terminating large volumes of
calls t0 single customers 1s more cost effective for full
service, facilities-based providers than terminating other
types of rraffic."®

Several CLECs stress the centrality of the :
functional equivalence determination in deciding whether tnmf7
rate should be set at the tandem or end-office level or at
some point in between. AT&T notes our statement in the
Framework Order that functional equivalence does not depena MF
a CLEC's network architecture as long as the CLEC can N
termipate calls to all customers served by its network through
a8 single point of interconnection. Disputing Bell Atlanticfﬁf:
New York's suggestion that CLECs' use of a single-switeh -
network architecture may provide them efficiencies and loweﬁ
costs that would warrant withholding reciprocal compensatioﬁ .
at tandem rates, AT&T explains that a CLEC must use the |
single-switch network architecture in the early stages of
competition until it gains volumes that would warrant the
installation of additional end- office and tandem switchesf“ 
CompTel notes the FCC's determination that a CLEC is entitlﬁﬁu‘
to a tandem rate in cases where its switch serves a geographﬂg-
area comparable to that served by the ILECs tandem switch. ” 
MCIW see the functional equivalence doctrine as permitting gj*
state commission to determine whether a particular CLEC is |
entitled to the tandem rate on the basis of "economically

® Tr. 178, cited in CTSI et al.'s Initial Brief, pp. 8-9.
' Lightpath's Initial Brief, p. 2.

*AT&T's Initial Brief, p. 8.
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relevant considerations, mainly the geographic coverage thal

m &3

the CLEC's switch supports”™ instead of on the basis of suah

irrelevant considerations as traffic ratios. Lightpath argumﬂ
that its system meets both the FCC's geographic area standaﬁﬂf
and cur single point of interconnection standard and that iﬁ;?

conseguent tandem functionality is not vitiated by the fact' -

that it serves some convergent customers., It asserts thart w'

cnce a CLEC has made the necessary investment
to build out a full facilities-based network
that meets the commissions' [(i.e., FCC's and X
PSC's] definitions of tandem functionality,
it is entitled to be compensated for its
costs using tandem switching as a proxy.
Thus, a CLEC's right to receive tandem
termination rates is based on the overall
functionality of the switch with respect to
calls and all customers served by the CLEC's
switch, and noet an the characteristics of a
particular call or type of traffic,®

In response, CPB maintains that tandem functionaligy
is not needed to terminate calls to a small number of larg@E '
volume customers and that such customers can be served usinwg .-
nigh-capacity facilities having a lower cost-per-minute thaﬁ_
the low-capacity facilities used to serve a large number of”f_

=}

widely dispersed customers. It urges us to reflect these cmhﬁ
differences in the reciprocal compensation rates applicableVmﬁ
traffic termirated to large-volume customers. Frontier  j
asserts that these differences mean that a lower compensatiMﬂ,
rate for this type of traffic would be consistent with the R
federal requirements, and it points to Time Warner's '

recognition of cost differences between convergent and other .:-

traffic.

* MCIW's Initial Brief, p. %.

¢ Lightpath's Initial Brief, pp. 14-15 (emphasis in originalj.
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3. QOther Cost-Related Issues
Several CLECs argue that the cost calculus should -
recognize the fact ILECs avoid costs when CLECS terminate  'ff
trarfic that they originate. AT&T states, for example, that:  

[Bell Atlantic-New York's] own TELRIC costs
ferm the basis for the existing rates. 1If
[Bell Atlantic~New York] terminates less
in- bound ISP traffic because such traffic
is terminated 1instead by CLECs, [Bell
Atlantic-New York) saved the costs of
delivering such traffic. As long as such
costs are appropriately calculated, [Bell
Atlantic-New York] suffers no loss and
cannot complain that an "imbalance" in
rtraffic or payments represents a basis for
altering rates.®

TRA adds that the ILEC's retail rates recover termination >

costs and that allowing an ILEC to avoid responsibility for
those costs, by delivering traffic to a CLEC for terminaticnc‘:
without paying full compensation, would unjustly enrich the

ILEC and represent
166

a4 classic monopoly abuse of the ILEC's
customers.

' Some CLEC's respond to Bell Atlantic=New York's o
concern that its reciprocal compensation payments exceed tha=%ﬁ
revenues it receives from end-users that place calls to ISPﬂ,fﬁ
CTSI et al., for example, note that any averaged rate |
structure contemplates customers that generate meore costs thmn' 
revenues being offset by others that generate more revenues ~.'
than costs; that 1f Bell Atlantic=-New York's residential
retalil rate is inadequate, it should be examined elsewhere; -
that dial-up access to the Internet generates cther sources i
revenues for an ILEC, such as additicnal lines and vertical __:
features; and that the existence of Bell Atlantic-New York‘wu.f
own ISP {Bell Atlantic.net) suggests that its end-user rate
structure supports dial-up access to ISPs, for if it did not,

® AT&T's Tnitial Brief, p. 7.

 TRA's Initial Brief, pp. 4-5.
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its prevision of a competitive ISP service would be unlawfy: 1

subsidized by its monopoly ratepayers.® Lightpath argues iyt
any mismatch between revenues from calls with long holding-ju
times and the costs of carrying those calls should not be :

sclved through adjustments to reciprocal compensation: to Ju':
so, 1t says, would force CLECs to subsidize calls with long
holding times originated by ILECs.

Finally, several CLECs, including Global NAPs, :
assert that even if it made more sense to recover ISP Qf“
termination costs through carrier access charges (on the .? 
premise that ISPs are analogous to carriers rather than fin@fa
destinations for traffic), doing so is precluded. The only .
way to recover those costs, accordingly, is through recipraﬁ@%

compensation.

4. Legal and Procedural Points _
Lightpath, amonyg others, contends that the existiﬁbﬁf

reciprocal compensation framework is legally binding for lo

{i.e., for purposes of this case, non-ISP) traffic, pointih%}ﬁ
to the doctrine of functional equivalence as determinative.l
Bell Atlantic-New York does not really dispute that point,
though it takes a very different view of what "functional
egquivalence™ entails. CTSI et al. cite the provision of thy {
FCC's rules that prohibit an ILEC from charging a CLEC elemmnw
rates that "vary on the basis of the class of customers serwwu
by the requesting carrier, or on the type of service that LWM
requesting carrier purchasing such elements useg them to
provide."®® Bell Atlantic-New York responds that it is K
proposing to distinguish among types of traffic, not types_mfj

69

customer, and that such distinctions are clearly permittedﬂ

as evidenced by the authorization to apply different rates &

* CTSI et al.'s Initial Brief, pp. 25~26.
47 C.F.R. §51.503(c).

? The exception i1s for ISP customers, no longer subject to thm
FCC's rule.
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tandem~-routed and end-office-routed traffic.

In addition, Lightpath, CTSI et al., and others
assert that regardless of what may otherwise be decided in .
this case, existing interconnection agreements should prevafiﬂ
at least until the ends of their terms. " 

Bell Atlantic-New York responds that its proposals i
should be incaorporated intoc existing agreements only to tha

¢xtent those agreements, by theilr own terms, reguire or ally

that incorporation. The proposals, in its view, should guide .
interconnection negotiations, be incorporated in LEC tariffm;‘*

and be applied in resolving disputes, but should not alter -
existing agreements. ‘_H
On a more specific matter, Bell Atlantic-New York”,ﬁF
observed in its initial brief that "agreements already in ;
force should be interpreted in accordance with neormal
principles of contract interpretation."”™ Citing its comments '
in the Chatline Proceeding, it went on to assert that thosa‘ﬁﬁﬁ
agreements, properly interpreted, would not provide for inté@ﬁy

carrier compensation for Internet traffic, presumably becauﬂmwf
such traffic dees not "terminate" on the receiving carrier’s .

network (consistent with the FCC's finding in its ISP Ruling o
In 1ts reply brief, Lightpath strongly disputes that readLﬁw@?
insisting its agreement with Bell Atlantic-New York was .
intended to include Internet traffic, and it asks us to _
clarify that Bell Atlantic-New York must continue to honor 1ia'

contractual agreements until they expire.’

Positions of State Agencies
1. CPB
CPB attributes traffic imbalances to multiple

factors: like the CLECs, it sees the imbalances as resultingﬂ?*
from the ILECs' failure to open markets adequately and from

® Bell Atlantic-New York's Initial Brief, p. 5. o

' This specific issue, along with others, is resolved below, . -
in the "Discussieon and Conclusions" section. =
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the CLECs' own logical business plans; but, like the ILECs, it

alsc assigns a role to the incentives provided by the
reciprocal compensation structure. It suggests that excess:ive
reciprocal compensation rates artificially discourage
competition for custcmers that originate telephone calls, sygh
as% residential and small business customers, and it therefmfgy”
sees a need to adjust the existing system while still )
providing compénsation for all call termination. (Tts B
proposal is described in detail below.) To ensure, however,
that the traffic imbalances that are dealt with by its
proposal do not result from the ILECs' failure to open theiﬁ f
markets to CLECs, it would defer application of its remedy =
until the ILECs' local market is fully open to competition.’

In response, Bell Atlantic-New York argues that if"'
the market is not yet fully open (a premise it rejects) T“
continuing to make niche markets artificially attractive wiil'l
work against the development of local competition, net in |
favor of it. And even if its actions prevented CLECs from _
maturing to tandem functionality (another premise it rejectst)
that wculd be no reason to provide reciprocal compensation atf
above-cost levels. AT&T, citing CPB's statement that "one '
reason for the current imbalance in the exchange of traffic
between ILECs and CLECs is that ILECS' local markets are nai
vet open to competition,™ asserts that "as recognized by the
CPB, the real reason for the current imbalance in traffic

flows 1s that [Bell Atlantic-New York] has not yet opened thw"
ITRE!

local market to broad based competition.

2 CpB's Initial Brief, p. 19.

" Id.; AT&T's Reply Brief, p, 8 (emphasis supplied in both
guotations).
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2. The Attorney General

As noted, the Attorney General emphasizes the nesii

to avoid any steps that would impede widely available Int@rﬁﬂﬁ

access.

SPECIFIC PROPQOSALS
Bell Acvlantic=-New York's Proposals

1. Exclusion of Vertical Feature Costs

Bell Atlantic-New York proposes to exclude from ch@ﬁ-
Phase 1 switching costs on the basis of which reciprocal .
compensation rates are set all costs associated with "vert:1m§
features,™ such as call waiting, which are not used in the R
simple routing and delivery of traffic. Acknowledging thar . '
the amount to be excluded cannot be determined on the basiﬁ;
the record in Phase 1 of the First Network Elements |

Proceeding, it suggests a reduction of 30%, subject to true-
following a closer examination of the issue in the Second  }
Network Elements Proceeding. Characterizing the proposal aﬂi@
"modest” one that "has been inexplicably controversial,®’* ihf;
suggests that parties opposing it have misunderstood the |
purpose of the Phase 1 studies, which were concerned with
switching costs in general and not their relationship to
intercarrier compensation rates, in connection with which
disaggregation of switching costs into "originating" and
"terminating” components is warranted. L
Several CLECs, including AT&T, Lightpath, and Glomﬁi?
NAPs, suggest that the vertical features proposal, which ch
applies toc all traffic, not only to large-volume traffic to:;f:
single customers, is beyond the scope of this case and may ﬂ%j
should be examined elsewhere. Lightpath and CTSI et al. |
assert as well that Bell Atlantic-New York has offered no
support for its proposal, either to show that vertical ‘
features are not used in call termination or to show that thu
30% adjustment is a reasonable place holder pending further =

™ Bell-Atlantic-New York's Initial Brief, p. 17.
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ingquiry in the Second Network Elements Proceeding.

Some CLECs guestion the motivation for Bell
Atlantic-New York's proposal. (TSI et al. suggest that Belf‘ﬁ
Atlantic-New York is contriving to remove these costs from't
recipreocal compensation (so it will pay less) while leavlng‘
them in netwerk element rates (so it will receive more).

Glebal NAPs suggests that Bell Atlantic-New York has becomeﬁ.;
concerned that reciprocal compensation rates may be too hiqﬂ ;
only in light of 1ts realization that it will have to pay iwﬁ 
compensation, not merely receive it, It sees this as a .  &
benefit of the present system’s imposition on Bell AtlanticﬂVui
New York of competitive pressures to establish the lcwest .

reasonable call termination rate.’® Frontier, in its reply JI.‘
brief, accepts that challenge and urges reduction of the rawﬂ*
to zero, that is, its replacement by bill-and-keep. i

2. Non-I3P Convergent Traffic

Bell Atlantic-New York proposes to allow Meet ij 
Point B (tandem-rate) reciprocal compensation to be charged'f ”"
"only when traffic is being delivered or terminated -
{a) through & tandem point of interconnection, or (b) throuw% ;
facilities that are 'functionally equivalent' to a tandem. j"”
This rule should be applied symmetrically to all carriers,
both CLECs and incumbents. It would call for different
results, however, depending upon the type of network '
architectuze used by the carrier in question." 't :
specifically, a CLEC would be paid tandem-rate reciprocal
compensation Lf, like Bell Atlantic-New York itself, it C

More

installed one or more tandem switches, used them to provide ju~
actual tandem functionality, and offered other carriers the
option of interconnectinq either at the tandem or at the enﬂ{»}
office. In addition, tandem rate compensation would be pai&f

* Global NAPs' Initial Brief, p. 2, n. 3.

°Bell Atlantic-New York's Initial Brief, p. 20 (emphasis in. '
original, footnote omitted}. '
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te a CLEC that did not use tandem switching but whose

facilities were nevertheless functionally equivalent to a -
tandem switch. As the wording of its proposal suggests, Ba]?’
Atlantic-New York sees it as consistent with the doctrines Ef‘
functional equivalence and symmetry, properly understood. Eh 
Bell Atlantic-New York's view, however, the functional |
Bquivalence test cannot be met for large volume one-way
traffic.

The claim of functional equivalence for a tandemla:

network is based on the premise that long loops, SONET ringp,

and cother facilities take the place of the tandem and provﬁﬂwﬂ
similar functionality. But Bell Atlantic-New York maintainm]ﬁ 
that such wide area functionality need not be used in  ”‘
delivering traffic tec a small number of large volume custom&ﬁﬁ
{in contrast to a widely dispersed base including substanti%i&y
numbers of small customers). In the former instance, the o
delivering carrier can use high capacity facilities having.s" .
lower per-minute cost than the voice grade facilities needeq:ﬁ
to deliver traffic to a widely dispersed group of customers. -
In addition, Bell Atlantic-New York cites Global NAPs®
witness's statement that ISP-bound traffic makes more
efficient use of switching and transport capacity than does
conventional voice telaphony.’’ Beyond these factors, Bell
Atlantic=-New York continues, delivery of traffic to a small . -
number of large volume customers permits a carrier to avoid-
the costs associated with substantial numbers of idle
distribution facilities,

To show that its proposal is consistent with the
FCC's rule, Bell Atlantic-New York points to the rule’s
statement that a CLEC is entitled to tandem interc¢onnection
rates when its switch "serves a geographic area comparable ‘tu.
the area served by the incumbent ILEC's tandem switeh™”®; and |

7

Ibid., p. 24, citing Tr. 649. (Bell Atlantic-New York
refers to the witness as Cablevision's rather than Glabal
NAPs'.,) e

" 47 Cc.F.R. §51.711(a) (3) (emphasis supplied).
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it maintains that "'serving' an area does not merely entail

delivering traffic to a few customers located within that

area, no matter how large it may be."”’

It may be significairy
in this regard that AT&T refers to the FCC's standard not ae
"functlional equivalence,” which it attributes only to our |
Framework Order, but as "geographic equivalence," perhaps
intending 1n this way to counter Bell Atlantic-New York's
multi-faceted view (comprising nature of service as well as
geography) of functional equivalence.

Recognizing that start-up CLECs will use fewer

switches and an extended ‘oop distribution architecture as 1.

functicnal equivalent of a mature ILEC network using tandems,
Bell Atlantic-New York nevertheless contrasts a start-up CLE:
intending to be a full service provider with one targeting |
large wvolume convergent customers. It asserts that the formmf 
Wwill necessarily install more extensive and less efficientlf g
used facilitiea and will eventually be required to install
tandem switching as its network begins to resemble that of a
mature ILEC; the niche player, in contrast, will not be
required to make these investments. And even if the niche
player changed its strategy and began to seek a2 general
customer base, the portion of its network designed to serve
convergent customers would remain more efficient.

Further reducing the cost of serving large-volume
convergent customers, Bell Atlantic-New York argues, 1is the
ability to use shorter connections between the CLEC switch ﬁm&ﬂ
the customer, perhaps even reducing that distance to zero
through collocation. o

To translate the foregoing analysis into rates, Balii?
Atlantic-New York would use traffic ratics as a measure of _ .
functional equivalence: a high ratio would be taken to imply
that the CLEC was serving a high propertion of convergent |
customers; a ratio close to one would suggest that the CLEC,;f;
like Bell Atlantic-New York, itself, was serving a )

’® Bell Atlantic-New York's Reply Brief, pp. 12-13.
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representative distribution of customers. It proposes a ratio

of 2:1 as the dividing line: Meet Point 2 {end-office) ratwsg,
vwould apply where the ratio was 2:1 or greater; Meet Point HL-
(tandem) rates would apply only where the ratio was less thaw . -
2:1. The proposal would apply to all types of convergent |
traffic, not merely that directed to the Internet. In Bell
Atlantic-New York's view, reference to the traffie imbalance
is reasonable because such an imbalance can arise only if oﬂﬁ‘
carrier 1s serving customers that receive more traffic than::"
they originate; and it entails little administrative cost, :
since traffic flows in each direction are already billed. Tt
regards the 2:1 threshold as generous, since, in principle,'gﬁ'
would be reasonable to charge the lower rate for all tzaffiv";;
1n excess of a l:1 ratio." |
Finally, Bell Atlantic-New York denies that its
proposal unfairly penalizes CLECs; it applies, it says, not. nj.

particular carriers but to particular traffic. A CLEC Serviay

that type of traffic would receive the end-office rate; a o 7. S
serving a broader and more dispersed group of customers mighi 1_
receive the tandem rate. Bell Atlantic-New York characterlm%w
its proposal not as a penalty imposed on CLECs that focus '
their efferts on ISP customers, but as a means of insuring ;
that they are not rewarded by being over compensated for the;ﬁj
effortes. ‘”;
As already suggested, CLECs take the positioen thatjxi
Bell Atlantic-New York's understanding of functional
equivalence violates the FCC's rule. CTSI gt al., for
example, dispute the premise that a CLEC could receive the
tandem rate only 1f it served thousandas of customera within
the pertinent geographic area. They assert that "if a CLEC
has facilities in place that provide tandem switch
ftunctionality capable of serving many customers in a _
geographic area comparable to that served by [Bell Atlantic-
New York's] tandem switch, that is sufficient. Nothing more j

* Bell Atlantic-New York's Reply Brief, p. 17.
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is required under the FCC's test."® 1In addition, they

complain Bell Atlantic~New York is proposing to charge CLEQQf
ditferent rates on the basis of the types of customers they'”
serve, contrary to the FCC's rules.? Lightpath maintains th&
efficiencles CLECs allegedly enjoy on account of serving a =
small number of large customers have no applicaticn to full
service providers, whose networks are built to serve a wide
custcomer base, even if they serve ISPs as well.?? Global Nﬂh@h
meanwhile, maintains that the number of custcmers served by T'
the CLEC has no bearing on whether it meets the functiocnal e
equivalence standard. Beyond that, it contends a CLEC can
"serve" a wide geographic area by allowing its customers to .
collocate with ift, even without constructing a fiber netwo:mﬂﬁ_
traversing the area: "a CLEC may 'serve' a wide geographic-k;
area. . . by incurring the costs associated with allowing itu‘“
customers that need to receive calls from such an area to I
collocate at [its] switch, by incurring the costs associated: "
with deploying physical facilities to customer locations in g
different local calling areas throughout the LATA, or some

't It warns against penalizing the

combination of both.'
smallestrand newest CLECs or motivating them to sign up a
handful of customers in diverse locations merely to gualify
for the tandem rate. o
CLECs also challenge Bell Atlantic-New York's use &f
a 2:1 ratio as the demarcation point between the two rates,
claiming it has shown no link between that traffiec ratio anﬁ‘ﬂ
CLECs termination costs. CTSI et al. cite a Maryland
proceeding in which Bell Atlantic-Maryland's counsel

nis

acknowliedged the ratio was "arbitrary. Lightpath similaz$§]

" CTSI et al.'s Reply Brief, p. 9.
2 47 C.F.R. §51.503(c).
 Lightpath's Reply Brief, pp. 4-5.
“ Global NAPs' Reply Brief, p. 14.

* CTSI et al.'s Reply Brief, p, 7, citing Complaint of MFS = .
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sees no factual support for the 2:1 ratio, disputing what |/
characterizes as Bell Atlantic-New York's view that "the
interests of full-service, facilities-based CLECsS are
accommodated by its ratio approach."BE It reiterates the cidﬁ%
that its switches serve an area at least as large as that -
served by a typlical Bell Atlantic-New York tandem and that ;
Bell Atlantic-New York can reach all its customers through ah‘
single point of interconnection; it therefore sees itself ak”[
meeting our test of tandem functionality as well as the FCL'm;‘
regardless of its traffic ratio.

Finally, MCIW pursuas a somewhat different line ofr“?
rzasoning, arguing that Bell Atlantic-New York's proposal
would, in effect, improperly force CLECs to install tandem
switches and build inefficient networks simply to satisfy Bw;l'
Atlantic-New York's requirements.

3. ISP Traffic
Given the flexibility afforded the states by the
FCC's determination that Internet traffic is exempt from

reciprocal compensation, Bell Atlantic-New York argues that wye
would be justified in setting compensation for that traffic ar
zero. It cites in this regard the Massachusetts decision,
noted above, that declined to mandate payment of reciprocald?x
compensation for Internet traffic and left it to the parties
to negotiate their own arrangements; it asserts that the Ne@-,"
Jersey Commission recently reached a similar conclusion. B
Should we decline to take so drastic a step, Bell Atlantic-HﬂQ 
York would recommend a rate equal to what it terms "direct
variable costs."

In support ¢f its zero-compensation proposal, Bell
Atlantic-New York contends that, in principle, ISPs are
interstate carriers who should pay cartier access charges.

v

Intelenet of Maryland Against Bell Atlantic of Maryland, -
Case No. 8731, Hearing Proceedings (April 14, 1899) Tr. lé&i- .
168‘ ‘. :-.‘\‘..

® Lightpath's Reply Brief, p. 6.
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Because the FCC has exempted them from access charges, _
however, both the originating and terminating LECs are  f
undercompensated. Asserting, with illustrations, that Bell‘fi
Atlantic=-New York's revenues from its customers who place -
calls to ISPs tend to be below cost, it argues that requirihi

it to pay intercarrier compensation to the terminating carriuy

makes a bad situation worse and requires "ILECs [to] remit ;mﬂ

“ it would be bettm%,f

in its view "for the Commission to restrict both LECs to th@-ﬁ
local exchange revenues each receives from its customer f{in . °

the case of the originating LEC, the local charges the e

CLECs revenues that they never receive";

internet user pays; in the case ¢f the LEC delivering the caﬁﬁ_
to the ISP, the local charge the ISP pays). This proposal {WJ
competitively neutral as between the two involved LECs."? 5 ﬂf
Bell Atlantic-New York regards a zeroc rate as further : E
justified by the abusive tactics of those CLECs using ISP o
traffic to generate reciprocal compensation revenue streams; |
as discussed earlier. Noting the claim that CLECs® a
termination of calls enables ILECs to aveoid the cost of
termination, Bell Atlantic-~New York contends that intercarri@ﬂ
compensation is not based on avoided costs; it is designed tpf
compensate the terminating carrxier for the costs it incurs“*i 
Bell Atlantic-New York's alternative proposal for. f
B rate levels (reduced to eliminate vertical feature costs jn*
accordance with its first proposal) and adjust them to removaﬂ
investment costs (depreciation and return) and joint and
common costs, all of which are included in the TELRIC analyﬂiﬁ
that forms the basis far the existing rates. (It denies such .
rates would be confiscatory, inasmuch as the CLEC could
recover its costs from its ISP customer.) The precise rata

levels would be determined in the Second Network Elements X

° Bell Atlantic-New York's Reply Brief, p. 20.

* Bell Atlantic-New York's Initial Brief, p. 36 (emphasis ingw“
ariginal) . N
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Proceeding, but Bell Atlantlc =New York suggests interim ratmj

based on the record of the First Network Elements Proceeding.
Noting that CLECs have argued that reduced compensation :qfqﬁ
for Internet traffic would deter Internet growth, Bell
Atlantic-New York asserts that ISPs already benefit from tna@ﬁ
exemptlion from interstate access charges, and it cites the
Massachusetts Commission's observations that the Internet i3 .©
powerful enough to stand on its own and that eliminating th&j 
subsidies produced by regulatory distortion would encourage' f
efficient investment in Internet and other technology. ' :

Administering these proposals would require a meanml}
to identify Internet traffic, and Bell Atlantic-New York, '
consistent with its view of burden of proof in this case,
would impocse the burden of identifying the traffic on the
CLEC. 1In the absence ©of a showing by the CLEC, Bell Atlantmw@
New York would presume all convergent traffic (i.e., all
traffic in excess of its proposed 2:1 ratlo discussed in th@df
previous section) to be Internet traffic.

CLECs press various arguments in response. ;
e.spire/Intermedia dispute the premise that states are fre@'?m‘
set below-TELRIC rates for ISP traffic, contending that the
FCC ISP Ruling granted them, until a final federal rule is
promuigated, only "the authority under section 252 of the
[18%6] Act to determine intercarrier compensation rates for.

ISP-bound traffic."®® 1In its view, the reference to §252 :
requires TELRIC-based rates for ISP trxaffic. CTSI et al. anﬁ .
Global NAPs dispute Bell Atlantic-New York's reference to th@ﬁ;
Massachusetts ISP decision, the former noting that the v
portions it relies on are disputed dicta and the latter citimﬂ?
the many statesg that, in contrast to Magsachusetts (and, moru:
recently New Jersey), have held ISPs to be no different from f
other calls with regard to reciproecal compensation. CTSI EEQf
al. also note the FCC's statement in its ISP ruling that CLE %

“* e.spire/Intermedia's Initial Brief, p. 11, eiting the FCC =

ISP Ruling, Y25 (emphasis supplied).
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incur costs to deliver ISP traffic and that some compensatluv

is warranted to enable them to recover those costs. o
Global NAPs disputes the relevance of Bell Atlantlﬂ«

New York's allegations that it fails to recover its costs of

originating ISP-bound calls, arguing that they are no o

different in this regard from all other local calls with

longer-than-average holding times. 1In its view, the only N

pertinent question is whether local calling revenues overali!

suffice to recover the costs of local calling; it charges ﬁh;v'
Bell Atlantic-New York would have "CLECs . . . made into N:
indentured servants for Bell Atlantic-New York's end—userst ”*
who, after all, are the source of both the costs and the

revenues at issue here."®!

(Bell Atlantic-New York maintainm}?
however, that its local calling rates were set before the
advent of the Internet and are now capped under its ‘
Performance Regulation Plan.) Global NAPs argues as well g
if all CLECs that served ISP customers disappeared, Bell
Btlantic-New York's costs would increase by more than it wodid
save by avolding reciprocal compensation payments, for it ' 
would have to augment its own network to complete the calls w

directed to ISPs. Bell Atlantic-New York's proposal therefmfﬁ{'

? FCC ISP Ruling, f29.

’* Global NAPs' Reply Brief, p. 15. Global NAPs supports
reciprocal compensation in part on the premise that local -
calling is “"sent paid,” that is, the originating carrier i
to collect from the end-user revenues adequate to deliver -
the call to its destination., If a different carrier
terminates that call, those revenues should be shared so th¢
terminating carrier c¢an recover its costs. ({(Global NAPs' O
Initial Brief, pp. 3-4.) BA takes the view that any such 7"
gharing, if applied pro rata (on the basis of each CarrlP]"
costsg) to existing coriginating revenues would produce e
reciprocal cocmpensation payments below current end- office
rates. It therefore regards Global NAPs reasoning as .
suggesting a reémedy that, while not a substitute for its gun
proposal, "at least would eliminate the absurd and anti- '°
competitive requirement that originating ILECsS remit to
CLECs revenues that they never receive and that are below
the originating ILECs' costs." {Bell Atlantic-New York's
Reply Brief, p. 20.)
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would grant Bell Atlantic-New York a windfall by permitting e

to ccontinue to avold those costs while freeing it of any (ohg!
most) of its reciprocal compensation obligation. o
Finally, the Attorney General asserts that by
entering the market for ISP-bound traffic, CLECs have .
contributed to the greater availability of Internet access h$ﬁl
end-users. He suggests that "changing or abandoning j 
reciprocal compensaticn for ISP-bound traffic could have thmf"P

detrimental effect of limiting consumer choice in securing

internet access, and increasing the price of such service,
|
which in turn might limit the number c¢f New York consumers‘w#ﬂ

can avail themselves of internet access. The Commission . '

should avoid this result."®

% Attorney General's Reply Brief, p. 6.
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